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UNITED STATES COURT OF APPEALS 
POR THE SECOND CIRCUIT 


AL DAYON, individually and on benalf of 3 
MASTERCRAFT ELECTRONICS CORP, 


Plaintiff-—Appe' lant, 
- against - 


THE HONORABLE SUPREME COURT OF THE STATE 

OF NEW YORK, APPELLATE DIVISION, FIRST : 

DEPARTMENT, THE HONORABLE HAROLD A, STEVENS, 

THE HONORABLE THEODORE R. KUPFERMAN, THE 

HONORABLE GEORCE TILZER, THE HONORABLE AARON 

STEUER and THE HONORABLE EMILIO NUNEZ, JUS : 

TICES OF “HE SUPREME COURT OF THE STATE OF 

NEW YORK, «.PPELLATE DIVISION, FIRST DEPART : movocket No. 
MENT, _25-_7307_ _ 


Defendants-Appellees, 


THE HON, VINCENT A. MASSI, JUSTICE OF THE 
SUPREME COURT OF THE STATE OF NEW YORK, NEW 
YORK COUNTY, DOWNE COMMUNICATIONS, INC, 
EDWARD R. DOWNE, JR., WILLIAM H. KEHL, as : 
Sheriff of the City of New York, and THE 
AETNA CASUALTY AND SURETY COMPANY, : 


Defendants, : 


Petition for Rehearing on 
behalf of Al Dayon, indi- 
vidually and on behalf of 
Mastercraft Electronics Corp, 


TO: The Honorable Judges of the Panel: Hon. Walter R, 
Mansfield, Hon. James L. Oakes, and Hon. Murray I. 
Gurfein, Circuit Judges of the United States Court 
of Appeals for the Second Circuit: 

Th istrict Court dismissed the claims fer relief 

made by the pe -cioner against the respondents Appellate Divi- 

sion Justices on the ground that the claims were so unsubstan- 

tial as to preclude the invocation of federal jurisdiction upon 
the ground that these clains seek to have the federal District 

Court review mere errors of law committed by the respondents 

Appellate Division Jurtices acting within their jurisdiction 

and that there is no constitutional right to an attachment. 

The respondents have urged that Rooker v, Fidelity 

Trust Co., 263 U.S. 413 (1923) is decisive of this case and 

forecloses the issue presented by the petitioner's claims against 

the respondents Appeliate Division Justices and renders his 
claims against them too unsubstantial for federal jurisdiction 


to be invoked, 


Point I 
The Federal question is substantial 


and Rooker v. Fidelity Trust Co. is 
not applicable and does not foreclose 


the Federal question presented. 
It is most respectfully urged that Rooker v, Fidelity 
Trust Co,, 216 U.S. 413 (1923) does not apply to this action, 
that the order of the Appellate Division dated February 13, 1973 
was not a “mere error of law", committed in the exercise of and 
within the jurisdiction of the respondents, but rather, that it 
was an arbitrary order which was made in excess of and beyond 


the jurisdiction of the said Appellate Division Justices, in vio- 


| 


lation of the settled law of the State of New York and contrary 

to undisputed and conceded facts which deprived the petitioner of 

his federal constitutional rights to due process of law and equal 

protection of the law, which is a federal claim crcated by the 

federal constitution and by federal law, namely 42 U.S.C. Sec. 1983. 
Rooker v. Fidelity Trust Co,, 216 U.S. 413 (1923) was 

not a Civil Rights action. Rooker, supra, involved an action 

between citizens of the same scate, and 


"The grounds advanced for resorting to the District 
Court are that the judgment (of the State Court) 
was rendered and affirmed in contravention of the 
contract clause of the Constitution of the United 
States and the due process of law and equal pro- 
tection clauses of the Fourteenth Amendment, in 
that it gave effect to a state statute alleged to 
be in conflict with those clauses and did not give 
effect to a prior decision in the same case of the 
Supreme Court of the State which is alleged to have 
become the ‘law of the case’, The Diatrict Court 
was of the opinion that the suit was not within the 
jurisdiction as defined by Congress, and on that 
ground dismissed the bill. The plaintiffs have 
appealed directly to this Court under Section 238 
of the Judicial Code, 


The appellees move that the appeal be dismissed, 
or in the alterna ve that the decree be affirmed. 


The appeal is within the first clause of Section 
238; so that the motion to dismiss must be over- 
ruled, But the suit is so plainly not within the 
District Court's jurisdiction as defined by Cong 
ress that the motion to affirm must be sustained, 


It affirmatively appears from the bill that the 

jud nt was rendered in a cause wherein the Cireuit 
Court had jurisdiction of both the subject matter 
and the parties; that a full hearing was had 
therein; that the ju nt was responsive to the 
issues, and that it was affirmed by the Supreme 
Court of the State on an appeal by the plaintiffs. 
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therein; that the judgment was responsive to the 
issues, and that it was affirmed by the Supreme 
Court of the State on an appeal by the plaintiffs. 
(Underscoring supplied). Rocker v. Fidelity Trust 
CO., 263 U.S. 413, 415 (1923). 
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